(1981), complainant concludes that the evidentiary burden to prove the
absence of good faith is on the mine operator.  In this regard, complainant
notes that while respondent's Answer in this case did not allege bad
faith on his part, at the hearing the respondent contended that the real
reason that he refused to continue working was because he had not
accumulated 40 hours of work that particular week and, thus, he would not
have been paid time-and-one-half (the overtime rate) for the additional
work he was ordered to perform that night.  Complainant also points to
the statement made by respondent's counsel at the hearing that the theory
of its case is that the complainant's claim of exhaustion was a sham
(Tr. 94-96).

In support of his arguments that the respondent's proof of bad faith
or that his refusal to work was a "sham" went no further than the mere
raising of this theory, complainant points to the fact that after he
answered on cross-examination that he did not know whether the week of
his discharge was the only week during his 15 months employment that he
had worked less than 40 hours, and thus would not have been paid time-and-
one-half for the additional hours, respondent made absolutely no efforts
to prove that was, indeed, the case.  Complainant asserts that respondent
called no other witnesses regarding this issue, nor did it introduce into
evidence the Company time records to attempt to prove its allegation.
Under the circumstances, complainant concludes that respondent's attempt
to establish bad faith on his part by mere assertion alone must be rejected.

Moreover, complainant asserts that an examination of the applicable
employee handbook (Respondent's Exhibit //I) and the testimony of Sunfire's
personnel manager, P, J. Roberts, establish that respondent's theory is
facially without merit.  Respondent's employee handbook on page 5, under
the section entitled "Work Days and Work Week", states that "the work
week commences at 12:01 A.M. on Thursday".  Further, Mr. Roberts admitted
on re-direct examination that that section of the handbook is accurate
and likewise was applicable at the time of the discharge (Tr. 440-441).
Thus, complainant argues that since he was discharged at the end of his
regular Thursday shift (Tr. 24, 115), and respondent's work week began
on Thursday, he was discharged on the first day of his pay period, not
the last day as respondent contends.  Had he worked 8-12 additional hours
on the night of his discharge, as he believed he would have to do,
complainant would have accumulated 16-20 hours on the first day of his
pay period.  Thus, complainant concludes that this does not indicate that
he knew he would not have worked less than 40 hours during that pay period,

Complainant argues further that respondent's proof was similarly
deficient with regard to it theory that he was not exhausted at the end
of his August 6th shift in that the most that the respondent was established
was that complainant's mobile drill was operated by manual levers.
Complainant points out that the respondent did not cross-examine him
regarding his additional job as a shot firer. on. the sections nor did
respondent attempt to dispute the testimony of the several witnesses
who stated that retreat mining is more physically strenuous than advance
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